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reopening of a hearing that went 


2uUrTt cave cecnorrmrous consi 


principals. 


consider that 


could say. 


the basis of the ne} i nucleus of 
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testimony whethrr I sh ' do anvthi 


have heard 
five sessions 
the view that I eariier 
frankly, 
that this case has cotten dowr 
there is enouch here bearince 
to warrant giving any consideration to this at 
farther we gqet into this case in my judament, th 
O'Gorman's believability cets. 

I don't know how carefully you read 
Exhibit 2, but Court's Exhibit 2 in my judgment is 
devastating instrument indicating that Julius Klein 


rather than a letter in which he was outlining his 
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witnesses and those who would put him somewhere else, 
it Julius Klein's letter that was terr up allegedly 
iS an instrument in which he was coachina various peorle 
to what to say te ovide t ’ i 
ry + ‘¢ ahog¢ + 5 + i r + nr 
evidence here. 
ay ‘ } - t xf } 
¢ 
erry “Hun T . t “ee 9 tu i+ tn vo — attention 
Garlier. 


Stole a letter from Klein outlining the 


murder of Brandt. 


things that he did 


impression that the Court had 


that whole vacket. 


THE COURT: I did. But Mr. Kessler 


only offered in the very first group of that vacket. I an 


pointing out that as part of that packet there is that 


page 13 of 


statement on the packet which qoes on 


extensively, he is setting up an alibi, certainly a reason- 


able person can read it no other way, setting up an alibi 


for somebody coming into a saloon with bloody clothes and 
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saying what am I going to do about ther. Who is 
to help him out with this alibi, so on the nty ; 
find that this exhibit aside from th rst tw 
1e said Jul is framed, the ( t} 
exactly to t contrary, ar ‘ f tatir t 
MN. KERELERs . Your Honor, if 1 ma 
part of the re n ’ wish to present to the Court * 


THF COURT: . But I don't find that tt 
enough there even given wha am sure is ve 
SLER: age 15 savs that tr . 
wore a body recerder when he talked to Mr. obhic 
re . cor RT T 1 now, hes + 57 l we } 


piece of paper. Certainly given the credibility 
man, Mr. Kessler, I am certainly not coine to over - 
murder trial where he won't say anvthing and every it 
that I have here aqoes to the destruction of his credibilit 
Mr. Klein, Sr., apparently in en at ip ea 
I have forgotten. 
In any event, pace 4 of your affidavit ¢ 
me, Mr. Klein, Sr. has received a lengthy letter which 
in effect was setting un the peonle who were able to 
put him somewhere else. 


I find that Mr. O'Gorman's written statement, 
8 


SOUTHERN DISTRICT COURT REPORTER OURTHO!'s 
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Exhibit 2, Court's Exhibit 2 at page 15 contradicts that 


in no uncertain terms. . 
MR. KESSLFR: Your Honor <-- 
7 ( NT t r than those who anticinated 
testimony, it is a couns r of erjury to give himself 
uh 
a defense 2 
< s tie . z 
MR. KESSLER: That is anticinated testimony, 
your Honor, though it is illegal it 15 still anticipated 
testimony. 
THE COURT: I know, but I have to determine 
whether there is anvthin«s re nermittina me to onen up 
this hearinc. 
MR. KESSLER: Your Honor, if Mr. O'Gorman ' 
acting for the prosecutor's office intercepted tnat 
letter, and in other ways took information from Mr. Gobick 
to the prosecutor, no matter what Mr. Bohick and Mr. 
Klein may have been planning and no matter how scurrilous 
*neir activities mav have heen, if the Court is ready to 
believe that that information was transmitted, that is ; 


whether the letter had to do with a fraudulent defense 
based upon perjurious testimony, or whether it was a 


lcyitimate defense, if the government interceded in this 


defense, I believe that that does violate Mr. Klein's 
el ¥ 
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! 
ww a proved by reason of any writing of this gentleman’ s)) inat 
i) is not the subject of sworn testimony and not subtiect to 2 
| : 
: 6 | cross examination. 
Pah 
7 Thevmore I get into it, theumere i coencloce 
ae that this gentleman's testimony is not credible, is 27% 
| 
|| believable and consequently, even -- we never do ges ++ 
ae what he says and already I am confident that whateve- =o 
| 
eae would say is not believable. 
HI 
- 12 | Having @rrived at that conclusion, 1 <2 2+ 
a see that there is a basis for me to change my initi=z: 
i 
Mo view after an extensive hearing, hearing all of the 
IS | principals. 
16 |! In addition to that, we have Mr. daffe tic 
W came here and testified, Mr. Julius Klein aave an affidavit 


r , 


: 18 || in which he said’ Mr. O'Gorman Said this, that: and 't*< 
‘ 19 } other. 
| * . e * 
it Mr. Jaffe says (in ino way, he didn't sav this, 


he didn't say that, he didn't say the other thing. 


don't remember him saying this at all. Certain, thines 


loa 


pee 


he was very cautious in his testimony, a couple of + 


I said you have been told that Mr. Nadjari had told 
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to go speak to a judge and lie to a judge, ‘you would 
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remember that and he said of course I would, which I am 
sure you or I would. 

This is all peripheral again but it has to 
do with the essential credibility of the man and aiven 
that credibility, why should I credit this statement or 
his telephone conversation with Mr. Silvestri? 

MR. KESSLER: Your Honor, I believe the: 
reason is that the fact that Mr. O'Gorman did not make 
affirmative statements to Mr. Jaffe, the fact that he + ~— 
subseque: -ly refused to cooperate with Mr. Jaffe in terms 
of a Druq Enforcerent Agency investigation, those factors 
which led Mr. Jaffe to helieve that he was unreliable for 

purpose, does not : late to the fact that 
your Honor now has a document written by Mr. O'Gorman and 
has heard a telephone conversation made by Mr. O* Gorman 
under conditions in which there obviously is no motive of 
self-benefit for Mr. O'Gorman, that is,-he certainly 
was getting nothing out of a telephone conversation with 
a man whom he thought was his friend, nor nothing out 
of spending a very long amount of time writina that 
letter. 


THE, COURT: Mr. Kessler, you apparently 


leafed through this but you missed the essence of the 


fact that in this he and Julius Klein were together up 


Ae 


hbjw 

their eyeballs in a kidnapping case. They were up to their 
eyeballs in some matter involving Baltimore, I didn't quite 
get into the details but enough to see that they were to- 
gether in it. He and Papa, as Julius Klein, (Sr. 

were close friends for years and years and years 

obviously the motivation for this man which I really con't 
have to reach but the motivation form to help out the Klein 
family by coming up with some kind of a story here is 
enormous. 

You say he has no motive to do this, he hac 
enormous motive to do this. He has been their friends 
years. They have entertained at each other's homes. 

MR. KESSLER: Your Honor, Mr. O'Gorman testified 
against Mr. Klein in that very case as a government witness. 

THE COURT: Mr. O'Gorman is a man of nany parts 
at different times I conclude. 

MR. KESSLER: Perhaps your Honor, but Mr. O’Gorma 
as your Honor is well aware has not made any of this 
information known to the petitioner in this action. Indeed 
it is only by subpoenaeing a random -- 

THE COURT: He made it known to Mr. Jaffe's 
office according to Mr. Klein. 


MR. KESSLER: However, Mr. Jaffe is quite clear 


he has hesitated and has consistently refused to help 


hbjw 


Mr. Klein. 


THE COURT: Mr. Kessler, I am prepared to 
hear you argue this to the extent you like. I realivy don’t 
think you necd to and C thin! frani:ly we have touches 
on everything that is essential to the Court's determina- 
tion here and Mr. Clayton, I don't think you need 
you need to be heard having heard all of this proof, 
heard my views. 

MR. CLATTON: Ne your Honor. 

that we have heared 
nothing from Mr. O'Gorman that would cause me to chance 
my view at all and indeed I have heard nothing excerct 
that which indicates that Mr. jorman is a man whor — 
would not rely upon even if I had something affirmative 
from him which I have not. 

Given that, I therefore deny the moticn ‘or 
a new trial which is an addendum I take it to the earlier 
motion which I had denied previously in an opinion. 

And my comments here in the courtroom today constitute 
the Court's findings of fact and conclusions of law 
sufficient for anybody's purpose. 

ALL rsqnt. 


MR. KESSLER: Your Honor, a few ancillary -- 


THE COURT: Given my observations, I will 
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: MEMORANDUM AND ORDER 
HAROLD SMITYZ, as Superintendent of : 
the Attica Correational Facility, 
Attica, New York, 


Respondent. 


_ OWEN, District Judge. —-— 


This is a petition for a writ of habeas corpus 

v state prisoner who was convicted of murder in the 

eee, © degree, in New York Supreme Court, Westchester County. 
The petitior.er, Julius F. Klein, Jr., was sentenced to life 
iorigonment for the slaying of one Irene Brandt. He 
unsuccessfully appealed that conviction both to the 
Appellate Division and the New York Court of Appeals upon 
the same constitutional grounds which are alleged herein. 
Judge Ward of this es who was originally assizned 
the case, held that the petitioner had exhausted all 
av-ilable remedies in the Courts of the State within 


the meaning of 28 U.S.C. §2254(b) and was therefore, properly 
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before this Court. Judge Ward further ordered, pursuant 

to his memorandum of December 12, 1973, that a hearing 

be held on Klein's central constitutional claim of a violation 
of his Sixth Amendment right to the effective assistance of 


counsel. That claim arises from the following facts. 


On February 20, 1969, one William Reuther 
("Reuther") was indicted by a Suffolk County Grand Jury 
for first degree murder, having allegedly killed Irene 
Brandt in September, 1966. In February 1969, Reuther 
upparently initiated negotiations with Maurice Nadjari 
then ‘the Assistant District Attorney in charge of the 
case. As a result of a conversation with Mr. Nadjari in 
March, Reuttier agreed to testify concerning the events, 
in return for the prosecutor's agreement to accept a plea 
of guilty to first degree manslaughter and to recommend 
a sentence of from two to four years. In March, Reuther 
_testified before the Grand Jury, and on March 22, petitioner 


was indicted for,the same crime. 


After petitioner's indictment, both he and Reuther 
were represented by the same counsel, Bobick & Deutsch, Esqs. 
Counsel appear to have anticipated that both defendants 
would be tried together. Although they were incarcerated — 
in separate institutions, counsel visited each of them 


a number of times. On September 24, 1969, Reuther requested 


that the Court appoint new counsel to represent him and 
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pleaded guilty to first degree manslaughter. It appears 
that this was the first either counsel for the defendants 
or petitioner knew of Reuther's agreement with the 
prosecutor. Petitioner's trial was held in October, 

1969. ‘At trial, Reuther described his actions as accom- 
plice and petitioner's as planner and wielder of the murder 
weapon. Petitioner clais’s prejudice in the presentation 

of his defense at trial and asserts that there was a 
prosecutorial intrusion into his attorney-client relation- 
ship violating both his Sixth Amendment right to counsel 


and his Fourteénth Amendment right to due process. 


Pursuant to Judge Ward's order I held a four 
day evidentiary hearing to determine whether Reuther had in 
fact disclosed any confidential defense plans or strategy 


to the chief prosecutor. 


cee Petitioner asserts that a per se rule should apply, 
and that any intrusion into the confidentiality of his 
attorney-client relationship requires a reversal of the 
judgment of conviction even without a showing of actual 
prejudice. That assertion has been rejected by the Second 
Circuit which has repeatedly required a showing of actual 
prejudice to the privileged attorney-client relationship. 
See United States v. Arroyo, 494 F.2d 1316 (2d Cir. 1974); 


United States v. Mosca, 475 F.2d 1052, 1060-61 (2d Cir.) 


’ 


cert. denied, 412 U.S. 948 (1973); United States v. Lovano, 
h20 F.2d 769 (2d Cir. 1970). 
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Having presided over the hearing and having once 


©? Par 


again reviewed the minutes thereof, I conclude that there 


= 


4s absolutely no showing of actual prejudice to the 


relationship between the petitioner and his attorneys. 


Both William Reuther and Maurice Nadjari testified 

at the hearing and both asserted without contradiction, 

that they never discussed with each other petitioner 
Klein's defense plars or strategy. I credit their 
testimony. Reuther specifically testified that neither 

of his lawyers, Bobick or Deutsch, told him anything about | 
any defense plans whatsoever. Reuther stated that most 

of his discussions with Bobick and De-vsch, when_they 
visited him in jail, centered on an upcoming and unrelated 
kidnap case; that concerning his and petitioner's case 
“he was not to worry, counsel “would take care of everything.” 
Upon further questioning Reuther stated that counsel had 
told him relative to the petitioner's case, "everything 

4s okay, they have no evidence, they will nail Cooke and 
Watson on the case, they will take the whole nit." 
Significantly, Reuther testified that it was his fear of 
retaliation by Klein that caused him to wait as long 4s 
possible before discharging Bobick & Deutsch since the 


minute he did so, Klein would know of his cooperation with 


the prosecution. 
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Mr. Nadjari similarly testified that Reuther 
had never divulged, nor did he, Nedfar?, attempt to elicit, 
Klein's defense plans or strategy during any of their 
discussions. “His testimony, which I credit, was that he 
was interested in Reuther only as an eye-witness to the 


murder of Irene Brandt. 


Attorneys Bobick and Deutsch, then and now 
petitioner's attorneys, both stated in general terms that 
they had discussed the defense with Reuther. I prefer 
and credit Reuther's specific testimony in th* area, 
and note that in any event, petitioner still would not 
have sustained his burden of proof since there was no 
(iki: eke Reuther in turn disclosed any defense 
strategy to Mr. Nadjari. Consequently, there was no showing 


of an actual violation of petitioner's Sixth Amendment 


right tc counsel. I therefore dismiss the petition as to 


this claim. 
i 


Turning to petitioner's other claims, I find 
them also to be without merit. He claims error in the 
prosecutor's failure to disclose to counsel an “alleged" 
deal with Reuther involving dropping a separate charge of . 
possession of stolen property in return for Reuther's 
testimony against Klein. However, petitioner failed to 
adduce any evidence of the existence of such an undis- 


closed "deal" on the hearing, 


A ou 


( Petitioner next alleges that the prosecution did 

° net disclose certain statements of witness Stoddard after 
defense counsel asked for all of such statements. Con- 

sequently, petitioner claims he was denied due process 

of law under Brady v. Maryland, 373 U.S. 83 (1963). 
Petitioner's reliance on Brady is misplaced. The holding 

in Brady was limited to evidence that was material 

; to the issue of petitioner's guilt or punishment or both. 

The undisclosed statements in question here, in the form 

of quotations from the affidavit of a detective who had 


i interviewed Stoddard, go essentially to the question of 


Sd 


Stoddard's credibility and not to the question of 


petitioner's guilt. 


1 ‘ amnion 


Petitioner next complains of Lleged prejudicial | 
4 remarks in the prosecutor's summation, and in the-so called 
"4nquisition of jurors." However, they do not possess 


“ the constitutional dimension necessary for review by 


this Court in a fabeas corpus. AS was stated in United 


States v. Fay, 190 F. Supp. 105 (S.D.N.¥. 1961) at p. 107: 


i Each state is free to adopt its own 

procedures and rules of evidence in the 
enforcement of its criminal laws, and 

these may not be inberfered with by the ° 
‘federal courts unless they offend funda- ie 
mental principles of justice and fair play. 

It follows that mere errors or mistakes of 

law committed in the conduct of state 

criminal trials may not be reviewed by the 

tederal courts; they are empowered to upset 

a state court judgment of conviction only when the 
wrong complained of necessarily denied the i 
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defendant a fair trial. - in short, that 
the judcement of conviction is void for 
lack of due process because of the state's 
"failure to observe that fundamental fair- 
ness essential to the very concept of 
justice!’ Absent such a showing, the writ 
- of habeas corpus is not »vailable to re- 
view errors in petitioner's trial in the 
admission of evidence, aileged prejudicial 
statements in the Court's charge, or in the 
prosecutor's summation {citations omitted]. 


_-—=-—— 


For all the foregoing reasons, the petition is dis- 


missed in its entirety. 


It is so ordered. — / y 
AA 


October /<*, 1974. Un : ed States « OA Judge 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ete 


JULIUS F. KLEIN, JR., 


Petitioner, 
~against- : 73 Civ. 4277 
‘> R.oJ.We 
HANOLD SMITH, as Superintendent of the 
Attica Correctional Facility, Attica, 3 
New York, 
Respondent. 2 
LL x 


This is a petition by a state prisoner for a writ of habeas 
corpus, together with a motion for an order compelling both the 
appearance of petitioner before this court and his trahsfer to a 
correctional facilty close to New York Cit; For the reasons dis- 
cussed below, his motion is denied as to the request to transfer; 
an evidentiary hearing is ordered concerning tie nepite of the 
petition for a writ of habeas corpus; and his motion for an or 
der compelling his presence at this hearing is granted. 

Petitioner is presently incarcerated in the New York State 
Correctional Pacility at Attica, New York, serving a life sentence 
upon a conviction for mirder in the first degree, in the Supreme 


Court, Westchester County, Petitioner 


ol | 
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apphalod the conviction upon the same constitutional grounds alleged 
—_m , and his conviction was affirmed without opinion by both the 
Appellate Division, Second Department, and the New York Court of 
Appeals, No petition for certiorari to the Supreme Court of the 
United States was filed, 

A petitioner is required by 28 U.S.C. #2254 (b) to ex- 
haust all the remedies availrble in the courts of the state before 
seeking a writ of h)sas corpus in a federal court. Sut since 
Fay v. Noia, 372 U.S. 391 (1963), this has not been held to re- 
quire application for a vrit of certiorari to the United States 


Supreme Court. Id., at 435-438. Seo Uni State . 
Ellington v. Conboy, 333 FP. Supp. 1318, 1320-1321 (S.D.N.Y. 1971). 


Petitioner is,tims, properly before this court. 

The central constitutional claim arises from the following 
facts, On February 20, 1969, one William Reuther ("Reuther") was 
indicted by a Suffolk County Grand Jury for first degree murder, 
having allegeDy killed Irene Brandt in September , 1966. In Feb- 
ruary, 1969, Reuther apparantly initiated negotiations with the chief 
prosecutor, As a result of a conversation with the prosecutor in 
March,-"ieuther agreed to ell the truth" concerning the events, in 
return for theproseautor's agreement to accept a plea of guilty to 


first degree miter (manslaughter) and to recommend a sentence of 


from two to four gears. 


co ca, = tama 


4 


In March, he testified before the Grand Jury, and on March 22, pet- 
itioner was indicted for the same crime, 

After petitioner's indictment, both he ani Reuther were 
represented by the same counsel, Bobick & Deutsch, Esqs. Counsel app- 
ear to have anticipat<? that both defendents would be tried together. 
Although they were incarcerated in separate instituticuns, counsel ap>- 
arently visited each of them to discuss matters relating to the def~ 
ense. On September 24, 1969, Peuther requested that the court appoin® 
new counsel to represent hhm and pleaded guilty to first degree man- 
slaughter, It appears that this was the first either counsel for the 
defemients or petitioner knew of Reuther's agreement with the prosec- 

/ utor, Petitioner's trial was held in October, 1969. At trinl, Rev 
ther described his actions as accomplice and petitioner's phapharner 
and wielder of the muarer weapon, Petitioner claims prejudice ir the 
presentation of his defense at trial, and asserts that-‘his prosecu- 
torial intrusion into his attorney-client relationship viclated both 
his sixth Amendment right to coumsel and his Fourteenth Amendsent 
right to due process. In the judgment of this court, this is not a 


frivolous claim. See U.S.A. v. DeBerry and Edwards, Docket Nos. 73- 
1283, 73-1353 (2nd Cir., Mov. 7, 1973). 
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Respondent argues that the petition should be denied without 
an evidentiary hearing because the matters alleged were fully and fair 
ly adjudicated in the state courts. Were this true, it would be per 
suasive, but not dispositive. 

"In all cther cases where the material facts are in dispute, 

the holding of such a hearing is in the discretion of ths 
district judge. . . In every case he has the power, con- 

strained only by his sound discretion, to receive evidence 

bearing upon the applicant's constitutional claim. . . (! 

may not defer to (the state court's) findings of lew”. 

Townsend v. Sgin, 372 U.S. 293, 318 (1963) 

In this case, where the facts pertaining to petitioner's claim that hie 
rignts to assistance of counsel and to due process of law were abridce. 
are not entirely clear, where it does not appear that the state cour:-, 
at the time of the appeal, remanded for an evidentiary hearing int< 
these allegations, and where their decisions were rendered without opir- 
ion , in the judgment of this Court an evidentuary hearing is desirable 
and not violative of sound principles of federalism. 

In addition, petitiomer alleges several instances of pres- 
ecutégial misconduct during the trial which he claims constitute rever- 
sible error Since the record in the case contains the facts necessary 
to dtermine these issues, these allegations are beyond the scope cf tha 
evidentiary hearing to be held here; after the bearing, all cleims will 


be decided simi] geneously. 


BST ‘COPY AVAILABLE” 


Petitioner's presence at this hearing is required, since 
there are questions of fact to be determined. See Walker v. Johnston, 
312 U.S. 275 (1941); United States ox rel, Griffin v. McMam, 310 F. 
Supp. 72 (E.D.N.¥. 1970); see also, Developments — Feieral Habeas Cor- 
pus, $3 Harv. L. Rev. 1038, 1189 (1970). Consequently, his motion for 
an order compelling his presencs at this hearing is granted. 

The motion to compel his transfer to another correctional 
facility is denied. Whether a prisoner in the stats correctional sys- 
tem shouli be located at ons institution rather than anotner is a mat- 
ter of prisen edministraticn within the discretion of state authorities, 
and the federel courts will interfere with tneir judgemeht only upon a 
showing cf the most serious infringewent cf basic constitutional rights. 


30a, o.f,, Peovis of the State of New Yor: v. Follette, 254 F. Supp. 887 


(S.D.%.Y. 1966). Petitionsr's convenience i- discussing his case with 


counsel who are already fully familiar with the relevant facts does not 
warrant such intrusicn into matters within the openings of the state to 
control. 

Accordingly, the Court grants an evidentiary hearing into 
petitioner's claimed deprivation cf his right to counsel and to due 
precess, arising from the tracts briefly se furti norein. Petitioner's 
motion to counsel his transfer is deniec; his motion for an order com 
pelling his presence at this hearing is granted. 

Settle order on notices. 


Dated: December 12, 1973 


